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Or how we all learned what “creative accounting” really means
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Name the players

•Fastow, Andrew: chief financial officer of Enron. Agreed in January 2004 to plead guilty to several counts of felony and to testify against the other executives under indictment.
•Fastow, Lea: Assistant Treasurer of Enron. Mrs. Fastow has already pleaded guilty to charges of helping her husband to hide kickbacks relating to the phony partnerships he created to hide Enron’s debt.
•Lay, Kenneth: CEO of Enron until the going got rough, when he was replaced by Jeffrey Skilling, and then again for the final four months. He goes on trial in January 2006 for seven counts of fraud.
•Oxley, Michael: Representative (Republican) from Ohio. Known, previously to his partnership with Sarbanes, for his cozy relationship with Big Business. Suspected by many observers to have co-authored the law with Senator Sarbanes only as a last resort and because Enron was an acute embarrassment to the Republicans.

•Pitt, Harvey: named as President of the SEC by Bush. Forced to resign on 4 November 2002 for refusing to name a hardliner, John Biggs, to head the regulating organism for auditors created by the Sarbanes-Oxley act. In addition, ten companies Pitt had worked for as attorney were under investigation by the SEC, which was just as embarrassing.

•Sarbanes, Paul: Senator (Democrat) from Maryland, and already active in the fight against white-collar crime even before the Enron debacle.

•Skilling, Jeffrey: Chief Operating Officer of Enron from 1997. He took over from Lay as CEO of Enron when the downward spiral began and then resigned abruptly four months before the final breakup. Indicted in February 2004 for conspiring to disguise the company’s real financial condition and for several criminal violations, he goes on trial in January 2006 for 35 counts of fraud, including insider trading and making fals and misleading statements about Enron’s finances. Also being sued by the SEC (see Glossary) for civil fraud 
•Spitzer, Elliott: Attorney General of the state of New York. His energetic pursuit of dishonest or shady companies, banks and investment banks is seen by the general public as proof of him merely doing his duty in the name of the voters who elected him to this office, but may in the future be politically profitable to him should he have other ambitions.

•Watkins, Sherron: the whistleblower at Enron, the first to publicly denounce the wrongdoing.

Enron on the Web

As of this date (Oct. 31 2004), Enron still maintains a website with news of its deconstruction, of its bankruptcy and of its global assets (which must be sold to satisfy its creditors). Available at:

<http://www.enron.com/corp/>

Enron in the rest of the world

•Numbered among the many electrical power plants Enron ran outside the United States was one at Dabhol in Maharashtra State in India. It was said to be the largest gas-powered plant in the world. However, it was not a very good neighbor. For nine years, from 1992 to 2001, it occupied land it had no right to occupy and pumped enormous quantities of water, it forced the displacement of about 2,000 people and was responsible for pollution on the site; it also reacted violently and repressively to protest on the part of the local population, while local government and police looked the other way. Its contract to provide power was finally denounced in June 2001 (for overcharging) and the plant closed, just before the company slid into bankruptcy. (See report from Human Rights Watch, “The Enron Corporation: Corporate Complicity in Human Rights Violations,” available at http://www.hrw.org/reports/1999/enron/. A summary of the report can be read in Faim et développement magazine, n° 193, mars 2004, 17).

•Documents released in a lawsuit in Washington state on Feb. 3 2005 show that Enron deliberately disrupted the energy market in Canada as well as in California, created artificial energy shortages, increased prices and bilked both the Canadian and California governments out of millions of dollars. (“Tapes Show Enron Arranged Plant Shutdown” by Timothy Egan, The New York Times, Feb. 4 2005, Final ed., Section A, p. 12, col. 4)
Enron emulators?

In spite of the fuss over Enron’s turpitudes, it is not the only rotten apple in the barrel. It was, however, spectacularly rotten; according to the New York Times (20 February 2004, A-1) 29 people have been charge with crimes connected to the Enron debacle, 20 of them former executives. The article in Living Archives contains a list of companies whose behaviour has been equally appalling. What is even more appalling is that even now, three years later, some CEOs still think they can trash or gut their own companies for personal profit and get away with it. They may even be right! Here are the most recent examples.

1) The British are generally conceded to be more moderate than Americans. If so, it is difficult to explain the case of Lord Black, former owner of the Daily Telegraph and Chairman and CEO of Hollinger International, now demoted to the role of majority stockholder under court surveillance. A report filed in a Chicago court on 31 August 2004 and commissioned by Hollinger International, accuses Black, his wife and David Radler, a company executive, of running a “corporate kleptocracy,” pocketing £200 million ($400 million) — 95 percent of the company’s net income — ove a seven-year period to fuel his flamboyant personal life-style, including a birthday party for Lady Black. Lord Black, who was forced out early in 2004, protests that the report contains “exaggerated claims.”  It must be said that the report, which took 14 months to compile and required the interviewing of 60 witnesses and the reading of 750,000 pages of documents, does not mince words. It accuses Black of “aggressive looting” and “flagrant abdication of duty.” The committee of the Board that prepared the report is suing under federal racketeering laws for the return of the money, plus interest, plus damages, for a total of $1.25 billion, but no one is yet certain whether the Board is going to be able to prove its case beyond a reasonable doubt in court. And is Black solvent enough to return the money? What happens if he’s spent it all? If shareholders are willing to bring civil cases for “breach of fiduciary duty,” perhaps he will at least go to jail, even if the criminal suit does not convict him. (“Despite blistering report, convicting mogul not easy” by Seth Sutel, Philadelphia Inquirer, 5 Sept. 2004, E3.)

2) On 22 September 2004, the CEO and Chairman of the Board of Computer Associates International was indicted, along with his top sales executive, for “cooking the books” with fictitious or backdated sales in order to inflate total sales, profits and share prices. Sanjay Kumar, the ex-CEO, and Stephen Richards both pleaded not guilty. The company’s financial practices have been under investigation by the Justice Department for over two years and five other executives have already pleaded guilty this year. The sums involved amount to billions of dollars. A federal judge decided on 23 September to allow the company to continue doing business if it agrees to clean up its accounting practices, submit to oversight and pay $225 million in restitution to its stockholders. The company has decided to force the executives guilty of wrongdoing to return the salary and bonuses received during the period under investigation (Kumar alone received a stock bonus of $330 million in 1998 and $20 million in annual salary during this period). (“Ex-Chief of Computer Associates Is Indicted On Fraud Charges,” New York Times, 23 Sept. 2004, Business Section, <http://www.nytimes.com>. “Ex-Executives of Computer Associates Plead Not Guilty,” New York Times, 24 Sept. 2004, C4 (Business Section).

Supplementary bibliography

The complexity of telling Enron’s story was such that often information in one sentence came from more than one source, making it impossible to provide parenthetical references in the text. A complete bibliography at the end would have run to several pages. Below, you will find a list of all of the sources consulted except those listed at the end of the article, as well as a selection of some published since the article was published. Since it would be useless in this case to alphabetize by author or title, the sources are organized by title of periodical and by date, with the earliest to be published listed first. The list will be updated occasionally until the main trials are over. 
Economist

“Face value: How to pay bosses,” 16 Nov. 2002, p. 66.

“The price of atonement,” 16 Nov. 2002, p. 67.

Special report “Enron: one year on,” 30 Nov. 2002, pp. 12 & 63-66.

“The suits inside the battledress,” April 19 2003, 52-53.
“American corporate reform: sox it to them,” 2 August 2003, pp. 11-12.

“Déjà vu all over again?” 20 Dec. 2003,  95-96.

“Parma splat,” 17 January 2004, 50-52

“Hall of fame,” 24 January 2004, 67-68

 “Parmalat: Skimming off the cream,” 24 January 2004, 65-66

“The case against the prosecution: America’s corporate trials,” 28 February2004, 65-66

“The case of the hold-out granny,” 10 April 2004, 53-54. (On the Tyco mistrial and the difficulties of proving that an executive has really looted his company without the approval or collusion of the Board.)

“Bosses behind bars,” 12 June 2004, 59.

“Stick ‘em up,” 15 January 2005, 11-12.

“The drama goes to trial,” 28 January 2006, 65.

International Herald Tribune
Maynard, Micheline. “Enron’s Collapse Trickles Down to Retailers and Factories,” 1-2 Dec. 2001, Business/Finance Section, p. 9.

“End of Enron Rattles European Firms,” 3 Dec. 2001, p. 12.

Le Monde

“Affaire Enron: CITIGROUP et JP Morgan à l’amende,” 30 juillet 2003, 18.

Ducourtieux, Cécile and Dominique Gallois. “Deux ans après Enron, de nouveaux scandales agitent Wall Street,” 12 novembre 2003, 15.

Leser, Erik. “Critiqué pour son laxisme, le president de la SEC démissionne,” 7 novembre 2002,  21.  

Leser, Erik. “Les institutions américaines de régulation s’enfoncent dans la crise,” 14 Nov. 2003, 21.
Leser, Erik. « Le procès Enron replonge Houston dans une affaire qu’elle veut oublier, » 7 février 2006, 12.
Le Point

Gernelle, Etienne. “Wall Street cherche son shérif,” 6 Dec. 2002, pp. 92-96.

New York Times
Eichenwald, Kurt. “A Criminal Indictment Against Skilling of Enron Is Said to Be in the Works,” 14 February 2004, C-1 (Business/Financial Desk).
Eichenwald, Kurt. “Enron’s Skilling Is Indicted By U.S. In Fraud Inquiry,” 20 February 2004, A-1 (Business/Financial Desk).

Eaton, Leslie. “On the Witness Stand, Friendships Can Also Face a Trial,” 21 February 2004, C-4.

Berenson, Alex. “In Fraud Cases, Guilt Can Be Skin Deep,” 29 February 2004, 4 (Section 4, Week in Review).

Time
Kadlec, Daniel. “Who’s Accountable?” 21 January 2002, pp. 29-34.

Duffy, Michael. “What Did They Know and…When Did They Know It?” 28 January 2002, pp. 30-36.
Chronology of corporate shenanigans (and punishments) since May 2004, when the article was sent to the publisher…
•May 2004: Lord Conrad Black (owner of several newspapers, including the Daily Telegraph in the UK and the Chicago Sun-Times in the US) is accused by his own company, Hollinger, of milking it of millions; He, his wife and three colleagues are charged with racketeering under the RICO Act.

•September 2004: the CEO of Computer Associates, Sanjay Kumar, is indicted for “cooking the books” of his company in a manner similar to the Enron scandal. He pleads not guilty.

•December 7, 2004: the AMF (Autorité des marchés financiers, the French equivalent of the SEC) announces that it is fining both Jean-Marie Messier, former President of Vivendi Universal, and the media group of the company 1 million Euros each for having betrayed stockholders and public trust by falsifying financial reports. Mr. Messier intends to appeal. No directors are fined.

•January 2005: it is announced that ten former directors of Enron have agreed to pay $13 million of their personal fortunes as part of a settlement growing out of a class-action lawsuit brought by furious Enron stockholders. Previously, ten former directors of WorldCom (see Living Archives article) had agreed to shell out $18 million — one-fifth of their personal fortunes, main residences and pensions excepted — as part of a settlement of a lawsuit brought by their company’s stockholders. This is perhaps a disastrous precedent for directors of other companies, but the directors of these two companies were really sleeping on the job. (The WorldCom crash is considered the biggest bankruptcy of all time…until the next Enron comes along.)

•January 18 2005: Dennis Kozlowski of Tyco (see Living Archives article for information on this company) goes to trial for the second time before the Supreme Court of New York. He is accused of pocketing $600 million with the complicity of the former chief financial officer.
•January 25 2005: Richard Scrushy, former president of HealthSouth, goes on trial.

•February 3 2005: the Snohomish County Public Utility District, a small power company located near Seattle, Washington, released tapes and memoranda proving that Enron deliberately exacerbated the California energy crisis and ensuing blackouts in 2000 and 2001. The Utility District is suing Enron over a power contract. The memoranda show that Enron manipulated the market to create artificial shortages and that executives joked about stealing more than $1 million a day from the state of California. (“Tapes Show Enron Arranged Plant Shutdown” by Timothy Egan, The New York Times, Feb. 4 2005, Final ed., Section A, p. 12, col. 4)

•planned for April 2005: slated to start in April is the trial of 15 former directors of Equitable Life, a British life insurance company that narrowly avoided collapse in 2000. The company is suing them for approximately £1.8 billion.
•May 24 2005: an Ontario court orders Lord Conrad Black, still locked in litigation with his company which threw him out on his ear last year, to return documents he illegally removed from Hollinger company headquarters in full view of a security camera he didn’t know was there. A previous court order told him to vacate the offices he still occupies there. His troubles are apparently not yet over, for he faces multiple civil suits and criminal investigations in both the US and Canada. The total he is being sued for now amounts to $542 million (and rising). As if that were not enough, the holding company in which he is a majority stockholder, Ravelston, declared itself close to bankruptcy at the end of April and asked the courts for help. His press empire is disintegrating in spectacular fashion and he has already had to divest himself of his largest newspapers in Canada and the UK. He also owes the Canadian government $13 million (Canadian) in unpaid taxes. In short, the public humiliation of this tycoon seems to be as great as the legal thunderclouds hanging over him.
• May 26 2005: Elliot Spitzer, New York State Attorney General, files charges against American International Group (AIG), an insurance company, for illegal accounting practices. AIG’s former CEO, Maurice “Hank” Greenberg, and its chief financial officer, Howard Smith, are accused of “routinely engaging in misleading accounting and financial reporting” and “numerous fraudulent transactions.” Ironically, says Spitzer, “AIG was a well-run and profitable company that didn’t need to cheat”; yet although the company was in much better shape than Enron, they still thought it necessary to “cook the books” to make the results look better.
•July13 2005: Bernie Ebbers of WorldCom is sentenced to 25 years in prison for his responsibility in the $11 billion accounting fraud in 2002, the largest bankruptcy the US has ever seen…so far. (See article in Living Archives for further information about this scandal; see also entry for January 2005 on the previous page.) 
August 11 2005: Scott Sullivan, financial director of WorldCom sentenced to five years in prison for the same fraud.
September 19 2005: Dennis Kozlowski, president of Tyco, and Mark Schwartz, its financial director, sentenced to 25 years in prison for defrauding the company of 600 million dollars between 1999 and 2001, for “cooking the books” and for disseminating fraudulent information about the financial state of the company.
November 2005: The Economist announces in its 26 Nov. issue that the period of restraint immediately following the Enron crash has now ended and executive salaries are on the rise again. It cites studies by the Conference Board and the Corporate Library, as well as the Institute for Policy Studies to back up its claim

January 30 2006: having failed to have the case moved from Houston, Kenneth Lay and Jeffrey Skilling go on trial there for fraud and conspiracy to deceive investors about the true state of Enron’s finances The prosecution faces a daunting task; it is not very easy to prove to the satisfaction of the court (as the law requires) that the defendants knew they were committing a crime. Mr. Lay has less to fear than Skilling as he is only accused of taking over from Skilling when he resigned and then not telling the truth about the fraud he inherited to analysts from credit-rating agencies. Both Lay and Skilling claim that they were only behaving as normal businessmen carrying out normal day-to-day activities
April 2006: Sanjay Kumar of Computer Associates (now called CA Inc.) pleads guilty to fraud charges. The company still seems to be having difficulty reporting its quarterly results without “miscalculations.” Recent executive perks — a new corporate jet and new executive offices on Madison Avenue, chauffered company cars…etc. — have left employees grumpily remembering the bad old days when Kumar was given a new Ferrari at company expense and they were asked to sign it. Since some directors from the old, discredited board are still in place, this is an unpleasant sign that good governance has not yet become the norm, name change or not.

25 May 2006: a Houston Texas jury found Kenneth Lay and Jeffrey Skilling guilty on almost all of the criminal counts charged against them. (Skilling, however, was absolved of nine counts of insider trading and convicted of one, for which he can be fined $15 million.) Lay faces a maximum of 165 consecutive years in prison and Skilling 185 years. Given their ages, respectively 64 and 52 years, they will probably spend the rest of their lives in prison, even if the sentences are set to run concurrently. Both of them risk losing in fines and legal costs most or all of the fortune they built up thanks to the Enron fraud. They will be sentenced on 23 October and still have to face civil lawsuits brought by former shareholders in the company.

31 May 2006: another Enron executive, Kevin Howard, president of finance at Enron Broadband Services, was found guilty of five counts of fraud for reporting inflated revenues in support of the main fraud by Lay and Skilling, in order to keep stock prices artificially high.
5 July 2006: Kenneth Lay dies of a heart attack before he can be sentenced.
14 July 2006: three British bankers who since 2002 have been fighting extradition to stand trial for collusion with Andrew Fastow (see “Name the Players” on p. 1) were brought before a Houston Texas court and indicted on seven counts of wire fraud. According to the indictment, they conspired with Fastow and others in a scam operation aimed at their employers which allowed them to pocket $7.3 million while Fastow and his accomplices skimmed off $12.3 million. Parliament protested the extradition; it is indeed a dangerous precedent for indelicate executives. The bankers face up to 35 years in prison.
26 September 2006: Andrew Fastow was sentenced to six years in prison rather than the ten years he had agreed to serve when he pleaded guilty to conspiracy to defraud. A federal district court judge decided that since he had cooperated with the prosecutors, helped investors to try and get some of their money back and given back some $30 million in cash and property, he deserved a shorter sentence. On the same day, Bernie Ebbers of WorldCom began serving a twenty-five year sentence for his role in the accounting fraud at his company.

23 October 2006: Jeffrey Skilling was sentenced to 24 years and 4 months in prison plus the restitution of somewhere in the neighborhood of $45 million to the victims and $5 million to Enron shareholders. Skilling appealed and was sentenced to home detention until the appeal can be heard.

2 November 2006: Sanjay Kumar of Computer Associates International was sentenced to 12 years in prison and an $8 million fine for securities fraud and obstruction of justice.

12 December 2006: Skilling was denied the bail he requested while his appeal is pending and ordered to begin serving his 24-year sentence immediately.

2 January 2007: Richard Causey, the former chief accounting officer of Enron began serving a sentence of five and a half years at a federal prison in Texas after pleading guilty to securities fraud in 2005 just before he was to stand trial with Kennth Lay and and Jeffrey Skilling. Once he gets out of prison, he will still not be off the hook as he must serve an additional two years of probation and pay a fine of $25,000 which will go to the Enron victims (he has already had to agree to pay $1,250,000 to the victims’ fund and given up all claim to whatever compensation he might have been entitled to).
30 January 2007: Michael J. Kopper, former financial executive of Enron, began serving a three-year prison sentence for conspiracy to defraud. Because he pleaded guilty and agreed to testify against Andrew Fastow, he escaped having to serve the entire 15 years he would normally have been sentenced to.

******************

Here ends this tale of (financial) crime and punishment, with the imprisonment of the last of the major players in the Enron tragedy and the liberation in mid-January of the first Enron executive to go to jail (Ben Glisan, the former treasurer). Executives all over the US are still being overpaid for under-performance and granted golden parachutes for no ascertainable reason. However, stockholders are more inclined to protest publicly and courts less reluctant to sentence energetically when fraud is proven. Here is an example of stockholder activism: Robert Nardelli, the CEO of Home Depot, was greeted with stockholder pickets calling him an OPCEO, Over Paid CEO, at the annual stockholders’ meeting in May 2006. He was eventually forced to resign (on 3 January 2007) but nevertheless granted a golden parachute of $210 million. As of this writing, he seems to have managed to take the money and run, but stockholder fury has forced the board of directors to severely reduce the salary of the new CEO: $975,000 with the rest (up to $8.9 million a year, considerably less than Nardelli’s $39.7 million) to be paid only if the company performs to standards set by the board. Furthermore, if his job is terminated, he has no hope of a large severance payment like the one paid to Nardelli, nor will he receive automatic bonuses.

Margaret Sérandour

31 January 2007
� Sources for the Nardelli story are: Michael Barbaro, “Executive in U.S. gets big prize for leaving,” International Herald Tribune, 4 Jan. 2007, 1 & 11; Rachel Beck, “All Business: Boards Clueless on CEO Pay,” New York Times on the web/Associated Pres (Business News), 30 Jan. 2007. The second article reports the basic conclusions of a study done by PricewaterhouseCoopers and Corporate Board Member magazine which concluded that many board members have no idea how much their CEO would receive if (s)he resigned, retired or was fired, think that boards are still too subservient to management and not independent enough, and count on activist stockholders to confront errant management and force it into line.
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